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Section 1 - Introduction

1.1 - Statutory Authority and Applicable Law

The National Housing Trust Fund (“NHTF”) was established under Title | of the Housing and
Economic Recovery Act of 2008 Section 1131 (Public Law 110-289). It is funded outside the
congressional appropriations process. On January 30, 2015, the U.S. Department of
Housing and Urban Development (“HUD”) published an Interim Rule, 24 C.F.R. Parts 91
and 93, which provides the requirements for states to implement the NHTF Program (FR-
5246-1-03). The Interim Rule is still in use. In California, the NHTF Program is administered
by the California Department of Housing and Community Development (Department), and
the state NHTF Program is also governed by Assembly Bill no. 816, Chapter 396, statutes
of 2021 (“AB 816”), which amended Health and Safety Code § 50676.

1.2 - Overview

The NHTF is a federal formula grant that provides annual allocations to states to increase
and preserve the supply of decent, safe, and sanitary affordable housing specifically for
Extremely Low-Income and Very Low-Income Families. In any fiscal year, the total amount
of funds allocated to the NHTF Program funds determines the criteria for income targeting. If
the total amount of funds available for NHTF nationwide is less than $1 billion, the statute
requires that 100 percent (100%) of the grant benefit Extremely Low-Income Families,
defined as those with incomes at or below 30 percent (30%) of the Area Median Income
(“AMI”), or families with incomes at or below the federal poverty line (whichever is greater). If
the total amount of funds available for NHTF nationwide in any fiscal year is more than $1
billion, the statute requires that at least 75 percent (75%) of the grant benefit Extremely Low-
Income households (30 percent (30%) AMI) or those with incomes at or below the federal
poverty line. The remaining 25 percent (25%) of the grant must benefit Very Low-Income
Families, those with incomes at or below 50 percent (50%) of AMI.

Furthermore, the federal statute requires at least 80 percent (80%) of the NHTF funds be
used for the production, Rehabilitation, preservation, or operation of rental housing. Up to 10
percent (10%) of the NHTF funds may be used for homeownership activities for first-time
homebuyers and up to 10 percent (10%) of the NHTF funds can be used for administration.
The Department uses all of its non-administrative designated NHTF funds exclusively for
rental housing. The Department does not offer a NHTF first-time homebuyer program.

The Department awards NHTF funds to eligible Recipients on either a competitive or over-
the-counter (first-come-first-served) basis, at the Department’s sole discretion, and does not
distribute NHTF funds through subgrantees. Consistent with the NHTF Interim Rule and AB
816, the regulations at 24 C.F.R. Part 91 governing HUD’s Consolidated Planning
requirements apply to the NHTF Program. As a result, the Department annually submits its
NHTF allocation plan for HUD’s approval, which describes how funds will be distributed,
which activities will be undertaken to address priority housing needs, and how Recipients
and Projects will be selected.

On September 29, 2021, the Governor signed into law AB 816, which amended Health and
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Safety Code § 50676. In accordance with Section 50676(d) of Health and Safety Code and
24 C.F.R. § 91.220(1)(5)(A), the allocation plan and Guidelines must give priority to Projects
based on: (1) geographic diversity; (2) the extent to which rents are affordable, especially to
Extremely Low-Income households; (3) the merits of a Project; (4) Applicant’s readiness;
and (5) the extent to which Projects will use nonfederal funds. The Department must award
funds to Projects serving people experiencing Homelessness, to the extent that a sufficient
number of Projects exist to receive available funding. The Department may alter priority for
funding to align eligibility with possible benefits, including Medi-Cal benefits intended to fund
services for people experiencing Homelessness.

The state requirements set forth in the NHTF Guidelines and/or NOFA are subject to AB
1010 (Chapter 660, Statutes of 2019) which is set forth in Health and Safety Code §
50406(p), (a) where the provisions of tribal law, tribal governance, tribal charter, or
difference in tribal entity or legal structure would cause a violation or not satisfy the
requirements of the NHTF Guidelines and/or NOFA, said requirements may be modified as
necessary to ensure program compatibility; and (b) where the provisions of tribal law, tribal
governance, tribal charter, or difference in tribal entity or legal structure or agency create
minor inconsistencies (as determined by the Director of the Department or a duly authorized
designee thereof) with the requirements set forth in the NHTF Guidelines and/or NOFA, the
Department may waive said requirements, as deemed necessary, to avoid an unnecessary
administrative burden. Matters set forth or otherwise provided for in the NHTF Guidelines
and/or NOFA that may be modified or waived include, without limitation, threshold scoring
requirements and any other matter set forth in Health and Safety Code § 50406(p)(2).
Native American Entity Applicants are accordingly encouraged to discuss any such potential
modifications or waivers and their option in that regard with the Department prior to
application submission. Native American Entity Applicants must be aware that AB 1010
cannot be used to modify or waive federal and state NHTF statutory requirements or federal
NHTF regulatory requirements. There may be other federal law(s) that could provide a basis
for possible modification or waiver of some federal requirements for Native American Entity
Applicants.

1.3 - Local, State, and Federal Laws

Recipients must abide by local, state, or federal laws as are applicable to the Project. These
may include, but are not limited to, the following: zoning ordinances, building and housing
codes; planning; historical preservation, environmental, tenant occupancy and relocation;
and applicable federal requirements.

NOTE: Authority cited: Sections 50406(n), 50676.1(b), and 50676, Health and Safety
Code. Reference: 4501 et seq., Title 12 of the United States Code; Part 93, Title 24 of
the Code of Federal Regulations.

1.4 - Purpose and Scope

Under Health and Safety Code § 50676.1(b), “the [D]epartment may adopt, amend, or
repeal Guidelines to implement this chapter. Any Guidelines adopted to implement this
chapter must not be subject to Chapter 3.5 (commencing with Section 11340) of Part 1 of
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Division 3 of Title 2 of the Government Code.” These Guidelines establish the rules, terms,
conditions, forms, procedures, and other mechanisms that the Department deems
necessary to exercise its powers and to perform its duties pursuant to the National Housing
Trust Fund Program. The matters set forth herein are regulatory mandates and are adopted
as regulations that have the dignity of statutes. Ramirez v. Yosemite Water Company, Inc.,
20 Cal.4th 785, 799 (1999).

NOTE: Authority cited: Sections 50406(n), 50676.1, and 50676, Health and Safety Code.
Reference: 4501 et seq., Title 12 of the United States Code; Part 93, Title 24 of the
Code of Federal Regulations.

Section 2 — Definitions

The definitions found in 24 C.F.R. § 93.2 and 25 C.C.R. § 8301 apply to these Guidelines,
regardless of whether these authorities capitalize these terms. In addition, the following
definitions apply to these Guidelines and prevail if they conflict with the definitions in 24
C.F.R.§93.2 and 25 C.C.R. § 8301.

(a) “Accessible Housing Unit(s)” means, collectively, “Housing Units with Mobility
Features” and “Housing Units with Hearing/Vision Features” as defined below:

1)

2)

A “Housing Unit with Mobility Features” means and refers to a housing unit
that is located on an accessible route and complies with the requirements
of 24 C.F.R. § 8.22 and all applicable provisions of Uniform Federal
Accessibility Standards ("UFAS”) or the comparable provisions of the
Alternative Accessibility Standard, including but not limited to § 809.2
through §809.4 of the 2010 Standards for Accessible Design. A Housing
Unit with Mobility Features can be approached, entered, and used by
persons with mobility Disabilities, including individuals who use
wheelchairs. Such units must also comply with California Building Code
(“CBC”) Chapter 11B.

A “Housing Unit with Hearing/Vision Features” means and refers to a
housing unit that complies with 24 C.F.R. § 8.22, and all applicable
provisions of UFAS or the comparable provisions of the Alternative
Accessibility Standard, including but not limited to § 809.5 of the 2010
Standards for Accessible Design. Such units must also comply with CBC
Chapter 11B.

(b) “Acquisition” means acquiring improved or unimproved real property and must
comply with 24 C.F.R. § 93.200.

(c) “Administrative Subcontractor” means any entity or individual which contracts with
a Recipient of NHTF funds to provide any portion of administrative services to a
Project. Individuals or groups that are acting in the capacity of developer or owner
of a Project must not act as an Administrative Subcontractor for the Project.
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(d) “Alternative Accessibility Standard,” also referred to as the HUD Deeming Notice
(HUD-2014-0042-0001), means the alternative accessibility standard for accessibility
set out in HUD's notice at 79 Federal Register 29671 (May 23, 2014), when used in
conjunction with the requirements of 24 C.F.R. § 8.22, and the requirements of Part
35, 28 C.F.R,, including 28 C.F.R. § 35.151 and the 2010 Standards for Accessible
Design as defined in 28 C.F.R. § 35.104.

(e) “Applicant” means an organization, agency, or other entity (including a public housing
agency, Native American Entity, for-profit entity, or nonprofit entity) that applies to
receive NHTF assistance from the Department as an owner or developer to carry out
a NHTF-assisted Project. The Applicant must also be a “Recipient” under 25 C.C.R.
§ 8301(s).

(f) “Area Median Income” (“AMI”) means the most recent applicable county median
family income as determined by HUD. For Native American Applicants, if the HUD
income for a county/parish located within a Native American Entity’s service area is
lower than the United States median, the Native American Entity may use the United
States median income limit.

(9) “At Risk of Homelessness” has the same meaning as in 24 C.F.R. § 578.3.

(h) “Award Letter” means a commitment letter (preliminary award letter) signed by the
Director of the Department and Recipient indicating that the Department has
reserved NHTF funds from an NHTF Grant Agreement for a Project. Disbursement
of NHTF funds under an Award Letter for a Project is subject to meeting the
requirements of these Guidelines, all pre-disbursement conditions in the Award
Letter, all pre-disbursement conditions in the Department’s legal documents for the
Project, and all requirements of state and federal law.

(i) “Chronic Homelessness” means the condition experienced by people defined as
“Chronically Homeless” under the federal Continuum of Care Program, at 24 C.F.R.
§ 578.3. It also includes the condition of individuals and families:

(1) Residing in a place not meant for human habitation, emergency shelter, or safe
haven, after experiencing Chronic Homelessness, as defined in 24 C.F.R. §
578.3, and subsequently residing in a permanent housing project within the last
year.

(2) Residing in transitional housing who were experiencing Chronic Homelessness
as defined in 24 C.F.R. § 578.3 prior to entering the transitional housing; or

(3) Residing in an existing Supportive Housing Project receiving NHTF funding for a
Rehabilitation Project or being replaced by an NHTF-funded Project, provided
that, upon initial occupancy, the individuals were experiencing Chronic
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Homelessness as defined in 24 C.F.R. § 578.3.
(j) “Continuum of Care” has the same meaning as 24 C.F.R. § 578.3.

(k) “Declaration of Restrictive Covenants” is a legal document that the Department may
use for Projects located on Native American Lands that restricts the use of a
Project’s land for the development of affordable multifamily housing Units in a
manner consistent with these Guidelines, 24 C.F.R. Part 93, and 25 C.C.R. § 8301 et
seq. A Declaration of Restrictive Covenants runs with the land and is binding on the
parties and their successors and assigns throughout the Project’s 50-year period of
affordability.

(1) “Department” means the California Department of Housing and Community
Development.

(m) “‘Developmental Disability” means a Disability that is covered under the federal
Developmental Disabilities Assistance and Bill of Rights Act of 2000 (42 USC
Sections 15001 and 15002(8) and implementing regulations at 45 C.F.R. § 1325.3)
or California Code, Welfare and Institution Code (“WIC”) § 4512(a), and Disabilities
that make a person eligible for services from the California Regional Center System.
It includes a severe, chronic Disability that:

1) is attributable to a mental or physical impairment or combination of mental and
physical impairments;

2) manifests before the age of 22;
3) is likely to continue indefinitely;

4) results in substantial functional limitations in three or more of the following
areas of major life activity:

i. self-care,

ii. receptive and expressive language,
iii. learning,

iv. mobility,

v. self-direction,

vi. capacity for independent living, or

vii. economic self-sufficiency; and
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5) reflects the individual's need for a combination and sequence of special,
interdisciplinary, or generic services, individualized supports, or other forms of
assistance that are of lifelong or extended duration and are individually
planned and coordinated.

The definition includes Intellectual Disabilities, cerebral palsy, epilepsy, and autism
spectrum disorder. It also includes conditions that are closely related to Intellectual
Disability or that require similar treatment (WIC § 4512(a)).

(n) “Disability” or “Persons with Disabilities” has the same meaning as in 24 C.F.R. §
5.403. In addition to this definition, Disability means meeting the definitions of
disability in the Americans with Disabilities Act (“ADA”) (42 USC §12102) or the
California Fair Employment and Housing Act (Part 2.8 (commencing with §12900) of
Division 3 of Title 2 of the Government Code) and shall be broadly construed to
include:

(1) individuals with a Mental or Physical Disability that limits a major life
activity;

(2) individuals regarded or perceived as having a Mental or Physical Disability
that limits a major life activity. This includes being perceived as having or
having had a disorder or condition that has no present disabling effect but
may become a Mental or Physical Disability;

(3) individuals having a record of a Mental or Physical disability that limits a
major life activity. A “record” of Mental or Physical Disability includes
previously having, or being misclassified as having, a record or history of a
Mental or Physical Disability; and/or

(4) individuals who are, or are perceived as, associated with a person who
has, or is perceived to have, a Mental or Physical Disability.

(5) For purposes of this definition:

a. “Mental Disability” includes, but is not limited to, having any mental
or psychological disorder or condition, Intellectual Disability, organic
brain syndrome, emotional or mental iliness, or specific learning
Disabilities, and chronic or episodic conditions that limits a major life
activity. This includes Disabilities such as autism spectrum
disorders, schizophrenia, clinical depression, bipolar disorder, post-
traumatic stress disorder, and obsessive-compulsive disorder.

b. “Physical Disability” includes, but is not limited to, having any
physiological disease, disorder, condition, cosmetic disfigurement,
anatomical loss that affects one or more of the following body
systems or the operation of an individual organ within a body
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system: neurological; immunological; musculoskeletal; special
sense organs; respiratory, including speech organs; cardiovascular;
reproductive; digestive; genitourinary; hemic and lymphatic;
circulatory; skin; endocrine; brain; and normal cell growth; and that
limits a major life activity.

c. “Major life activity” shall be construed broadly and includes, but is
not limited to, caring for oneself, performing manual tasks, seeing,
hearing, eating, sleeping, walking, standing, sitting, reaching, lifting,
bending, speaking, breathing, learning, reading, concentrating,
thinking, communicating, interacting with others, working, and social
activities.

d. “Limits” shall be determined without regard to mitigating measures,
such as medications, assistive devices, or reasonable
accommodations, unless the mitigating measure itself limits a major
life activity. A Mental or Physical Disability “limits” a major life
activity if it makes the achievement of the major life activity difficult.

e. Disabilities also include Intellectual/Developmental Disabilities as
defined in these Guidelines and acquired brain injuries (which have
both a Physical and Mental Disability component); chronic and
recurring Disabilities, and medical conditions as defined in
Government Code §§ 12926(i) and 12926(j), such as cancer.

(o) “Disabled Family” has the same meaning given that term in 24 C.F.R. § 5.403. In
addition to this definition, Disabled Family means a Family in which at least one
member, or the sole member, has a Disability.

(p) “Efficiency Unit” means a Unit consisting of one habitable room. A room in a
structure that is a single-family house will not be considered an Efficiency Unit
eligible for program funds.

(q) “Environmental Provisions” has the same meaning given that term in 24 C.F.R. §
93.301(f).

(r) “Extremely Low-Income Families” means families whose annual incomes do not
exceed 30 percent (30%) of the median family income of a geographic area, as
determined by HUD with adjustments for smaller and larger families.

(s) “Family” has the same meaning given that term in 24 C.F.R. § 5.403 and includes,
but is not limited to, the following, regardless of actual or perceived sexual
orientation, gender identity, or marital status:

(1) A single person, who may be an elderly person, displaced person, disabled
person, near-elderly person, or any other single person; or
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(2) A group of persons residing together, and such group includes, but is not
limited to:

(i) A family with or without children (a child who is temporarily away
from the home because of placement in foster care is considered a
member of the family);

(if) An elderly family;

(iii) A near-elderly family;

(iv) A Disabled Family;

(v) A displaced family; and

(vi) The remaining member of a tenant family.

(t) “Federal Disbursement and Information System” is the computerized system
operated by HUD which manages, disburses, collects data and reports on the use
of NHTF funds.

(u) “Fiscal Integrity” means that the total amount of the Operating Income plus funds
released pursuant to the Regulatory Agreement from the operating reserve account
is sufficient to:

(1) Pay all current Operating Expenses;
(2) Pay all current debt service (excluding deferred interest);

(3) Fully fund all reserve accounts (other than the operating reserve account)
established pursuant to the Regulatory Agreement; and

(4) Pay other extraordinary costs permitted by the Regulatory Agreement. The
ability to pay any or all of the permitted annual Distributions must not be
considered in determining Fiscal Integrity.

(v) “Funding Cycle” means the annual period of time during which HUD makes NHTF
funds available to the Department for funding Projects under these Guidelines and
includes the period of time during which the Department solicits applications and
makes awards of funds.

(w)“Homeless” or “Homelessness” means the condition of individuals and households
who meet the definition of “homeless” in 24 C.F.R. § 578.3. Homelessness includes
At Risk of Homelessness and Chronic Homelessness. Occupants of a development
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undergoing Rehabilitation with Department funds, or being replaced by an NHTF-
funded Project, are deemed to qualify under this definition if they qualified upon initial
occupancy.

(x) “Housing First” has the same meaning given that term defined in accordance with
California Code, (“WIC”) § 8255.

(y) “Initial Operating Year” means the initial period of operation of the Rental Housing
Development, beginning at the time of the permanent conversion of the completed
Project and ending on the last day of the fiscal year, as determined by the
Department for the Project.

(z) “Intellectual Disability” means a condition characterized by either significant
limitations in intellectual functioning (reasoning, learning, problem-solving) or
adaptive behavior (everyday social and practical skills).

(aa) “Limited Waiver of Sovereign Immunity” means a limited waiver of the tribe’s
sovereign immunity to unconsented suit to permit suit against the waiving tribe in any
forum of competent jurisdiction over the subject matter. Tribes as sovereign nations
possess the powers of self-government and self-determination to govern and make
their own laws and be ruled by them. Tribes may waive their immunity on a case-by-
case basis and negotiate limited waivers suitable to all contracting parties.

(bb) “Local Account” is an account maintained by the Department pursuant to 24
C.F.R. § 93.400(c), which must include repayments of NHTF funds from Recipients
and any payment of interest or other return on the investment of NHTF funds.

(cc) “‘Native American Entity” means an “Indian Tribe” or a “Tribally Designated
Housing Entity” that is any of the following: a) Applicant meets the definition of Indian
Tribe under Section 4103(13)(B) of Title 25 of the United States Code; b) Applicant
meets the definition of Tribally Designated Housing Entity under 25 USC 4103(22); or
c) If Applicant is not a federally recognized tribe as identified above, Applicant is
either: (1) Listed in the Bureau of Indian Affairs Office of Federal Acknowledgment
Petitioner List, pursuant to 25 C.F.R. part 83.1, and has formed and controls a
special purpose entity in compliance with 25 C.C.R. § 8313.2; or (2) An Indian Tribe
located in California that is on the contact list maintained by the Native American
Heritage Commission for the purposes of consultation pursuant to GC Section
65352.3, and that has formed and controls a special purpose entity in compliance
with 25 C.C.R. § 8313.2.

(dd) “‘Native American Lands”: means real property located within the State of
California that meets the following criteria:
(a) All land located in "Indian Country" as defined by 18 U.S. Code (USC) 1151;
(b) All land within the limits of a Rancheria under the jurisdiction of the United States
Government.
(c) All land held in trust by the United States for an Indian Tribe or individual; or
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(d) All land held by an Indian Tribe or individual, and that is subject to a restriction by
the United States against alienation.

(ee) “‘Native American Fee Lands” means “fee lands” located within the State of
California and outside the jurisdiction of a Native American government Entity,
owned or co-owned by a Native American Entity, and located outside of Native
American Lands.

(ff) “New Construction” means all new construction that is performed using NHTF funds.
New Construction Projects must meet the Site and Neighborhood Standards
requirements in 24 C.F.R. § 93.150(b), Property Standards requirements in 24
C.F.R. § 93.301(a) and the following for accessibility:

1) A minimum of 15 percent (15%) of the NHTF Assisted Units with
mobility features, and a minimum of 10 percent (10%) of the NHTF
Assisted Units with hearing and vision features.

2) Senior New Construction Projects must provide a minimum of 50
percent (50%) of all NHTF Assisted Units with mobility features.

3) The Department’s Director may approve a partial or full exemption to
the requirements for the number of accessible units in excess of
those required by the ADA, Section 504, or CBC Chapter 11B.

(99) ‘NHTF Assisted Unit” means an assisted unit subject to these Guidelines as
a result of financial assistance provided by the NHTF funds, as specified in the
Regulatory Agreement.

(hh) “‘NHTF Fund” means the account established in the U.S. Treasury to which
funds for the Department's use in the NHTF Program are allocated.

(ii) “NHTF Grant Agreement” means the agreement between the Department and HUD
pursuant to 24 C.F.R. § 93.401 granting the Department NHTF funds that the
Department makes available under a NOFA.

() “NOFA” is the acronym used for Notice of Funding Availability. The NOFA
announces that NHTF funds are available and describes the terms and conditions
of awards and requirements for applications that may be submitted.

(kk) “Principal” means employees of the Recipient who are in a position responsible for
the oversight and management of development activities.

(I) “Project” has the same meaning as defined by 24 C.F.R. § 93.2 and is further
defined as a “Project” under 25 C.C.R. § 8301(n), except the Rental Housing
Development may contain less than five Units and may be located on non-tribal
land, Native American Lands or Native American Fee Lands.
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(mm) “Project Owner” means the legal entity that owns the Project.

(nn) “Recipient” means an organization, agency, or other entity (including a public
housing agency, Native American Entity, for-profit entity, or nonprofit entity) that
receives NHTF assistance from the Department as an owner or developer to carry
out a NHTF-assisted Project. The Recipient must also be a “Sponsor” under 25
C.C.R. § 8301(s). Any reference to a Sponsor in the provisions of 25 C.C.R. § 8300
et seq. that these Guidelines incorporate is hereby applicable to Recipients. A
Recipient must:

(1) Make acceptable assurances to the Department that it will comply with the
requirements of the NHTF Program during the entire period that begins upon
selection of the Recipient to receive NHTF funds, and ending upon the
conclusion of all NHTF-funded activities and affordability period;

(2) Demonstrate the ability and financial capacity to undertake, comply, and
manage the eligible activity by showing it has adequate staff that it pays
directly, capital, assets, and other resources to:

(A)  Efficiently meet the operational needs of a Project;
(B)  Maintain Fiscal Integrity of a Project;

(C)  Satisfy all legal requirements and obligations in connection with the
Project; and

(D) Is not under the control of another entity, such as, but not limited to,
sharing a board of directors with another corporation, sharing the same
Principal officers, providing staff, or otherwise involved in an
arrangement through which an outside entity, business, or corporation
directly controls the Recipient and its maintenance of the Project.

(3) Demonstrate its familiarity with the requirements of other federal, state, or
local housing programs that may be used in conjunction with NHTF funds to
ensure compliance with all applicable requirements and regulations of such
programs; and

(4) Have demonstrated experience and capacity to conduct an eligible NHTF
activity as evidenced by its ability to:

(A)  Own, construct, or rehabilitate, and manage and operate, an affordable
multifamily Rental Housing Development; and

(B) Provide forms of assistance, such as down payments, closing costs, or
interest rate buydowns for purchasers.
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(5) A Recipient must demonstrate compliance with these requirements at the time
of its application for funding.

(0o) “Rehabilitation” means all substantial repairs and improvements that are performed
using NHTF funds. Rehabilitation Projects must meet the requirements of 24 C.F.R.
§ 93.301(b) and the Department’s HOME Investment Partnerships (HOME)
Program and National Housing Trust Fund (NHTF) Combined Multifamily
Rehabilitation Standards dated January 1, 2023, as may be amended from time to
time. Additionally, the following are required for accessibility:

All Rehabilitation Projects must provide a minimum of 10 percent (10%) of the
NHTF Assisted Units with mobility features, and a minimum of 4 percent (4%) of
the NHTF Assisted Units with hearing and vision features. At least one of each
common area facility type and amenity, as well as paths of travel between
Accessible Housing Units and suc